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process which leads to a referral to the SDT 
is not itself the determination of a civil right 
for the purposes of Art 6 (right to fair trial) 
of the European Convention on Human 
Rights (the Convention). But Thompson did 
not decide that the adjudication process was 
compliant with SA 1974, s 31, or was intra 
vires or carried out with jurisdiction, or that 
it did not infringe Art 8 (right to private life) 
of the Convention.  

Article 8(1) is plainly prima facie engaged 
during an investigation by an SRA case-
worker and/or an adjudication by an adjudi-
cation panel and/or an intervention, because 
such activity is an interference by a public 
body with a solicitor’s right to the privacy 
intrinsic to his professional/business activi-
ties (see Niemietz v Germany (Application  
13710/88 (1992) 16 EHRR 97). 

This being so, it could become essential 
for the SRA to show under Art 8(2), that its 
activities are “in accordance with the law”, eg 
lawful. Absent procedural rules, the investi-
gation and/or adjudication and/or interven-
tion cannot be “in accordance with the law,” 
because it is not being conducted pursuant to 
rules promulgated under SA 1974. 

ABUSE OF PROCESS

What if the corollary of an investigation 
and/or intervention and/or adjudication 
without a basis of procedural rules is a refer-
ral of a case to the SDT? A solicitor might 
contend that the SDT proceedings are an 
abuse of the process of the SDT and should 
be stayed. The doctrine of abuse of process 
applies to disciplinary tribunals. The power 
to stay proceedings as an abuse of process is 
one which the law has long recognised. It was 
described by Lord Diplock in Hunter v Chief 
Constable of the West Midlands Police [1982] 
AC 529, [1981] 3 All ER 727 at 729, as an:

“...inherent power which any court of 
justice must possess to prevent misuse of 
its procedure in a way which, although not 
inconsistent with the literal application of its 
procedural rules, would nevertheless be mani-
festly unfair to a party to litigation before it, 
or would otherwise bring the administration 
of justice into disrepute among right-think-
ing people.”

If a solicitor is prosecuted before the SDT 

by the society pursuant to an unlawful refer-
ral by the SRA exercising powers purportedly 
delegated to the SRA by the society itself, 
that would (or should) bring the administra-
tion of the SDT into disrepute among right-
thinking solicitors within the second limb of 
Hunter. 

Surely right-thinking people would 
regard the failure of the society to have any 
set of (published) rules governing its powers 
of investigation, adjudication and interven-
tion as bringing the system of the regulation 
of solicitors into disrepute? This is because 
the public cannot readily discover how the 
SRA goes about considering a complaint. 
The respondent solicitor is similarly in the 
dark. There is a stark lack of transparency 
about the system of investigation and adju-
dication. Where there are no published 
rules, there will always be a perception or 
suspicion of arbitrary or capricious decision-
making. 
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